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Court of Appeals of the District of Columbia 


No. 5337. 

Clara Frances Harriss Haviland, Appellant^ 

vs. 

Carl A. Harriss. 


1 Filed Apr. 5,1920. James Tanner, Register pf Wills 

D. C., Clerk of Probate Court. 

In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

i 

No. 26864, Administration. 

Estate of Edgar Leo Harris, Deceased, j 

Petition for Letters of Administration. 

The petition of Edwin A Harris respectfully shows to 
the Court as follows: 

1. He is a citizen of the United States, resident of the 
County of Montgomery, State of Maryland. 

2. The above named decedent, Edgar Leo Harris, late a 
citizen of the United States and resident of the District of 
Columbia, departed this life on, to wit, the 24th i day of 
February, 1920, in said District of Columbia. 

3. Said decedent was at his death neither seized nor 
possessed of any real estate in the District of Columbia or 
elsewhere. 

4. Said decedent was possessed of the following per¬ 
sonal estate: 

Cash about. ! $290.00 

Accrued Insurance, Compensation and Refunds of | 
Insurance Premiums payable under the War ! 

Risk Insurance Act, about. 950.00 

i 1 

11,240.00 


i 


i 

i 
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2 5. Said decedent left him surviving as his next 
of kin your petitioner, his father. 

6. Said decedent left no last will and testament to the 
best of petitioner’s knowledge, information and belief, he 
having made diligent search and inquiry in such places and 
among such persons as would be likely to disclose a will if 
anv such existed. 

7. The only debts due by said estate of which petitioner 
has any knowledge are funeral expenses, amounting to 
$4-86.00, which petitioner has paid. 

8. Petitioner is advised that as father and next of kin 
of the deceased, he is entitled to Letters of Administration 
upon said estate and to give the special bond in such cases 
provided by the Code of Law of the District of Columbia. 

Wherefore, the premises considered, your petitioner 
prays: 

1. That Letters of Administration mav be issued to him 
upon his giving bond as provided by Section 275 of the 
Code of Law of the District of Columbia. 

2. For such other and further relief as to the Court mav 
seem just and proper. 

! EDWIN A. HARRIS. 

CLEPHANE & LATIMER, 

GILBERT L. HALL, 

Attorneys for Petitioner. 

3 State of Maryland, 

County of Montgomery , ss: 

The undersigned Edwin A. Harris, being first duly sworn 
on oath deposes and says: That he has read the foregoing 
petition by him subscribed and knows the contents thereof, 
and that he verily believes the facts therein stated to be 
true. 

EDWIN A. HARRIS. 

Subscribed and sworn to before me this 3d day of April, 
1920. 

[Seal of F. Baclie Abert, Notary Public, Rockville, 

Md.] 

, F. BACHE ABERT, 

Notary Public for the County of Montgomery . 
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(Endorsement: Petition for Letters of Administration. 
Filed Apr. 5,1920. James Tanner,.Register of Wills, D. C., 
Clerk of Probate Court.) 

4 Decree Granting Letters of Administration .! 

Upon consideration of the petition of Edwin A.j Harris 
filed,herein on the 5th day of April, 1920, and it appearing 
to the satisfaction of the Court that the said Edgar Leo 
Harris departed this life intestate, it is this 5th day of 
April, 1920, 

Adjudged, ordered, and decreed that Letters of Adminis¬ 
tration upon said estate be, and the same hereby are granted 
to the said Edwin,A. Harris upon his giving bond in the 
penalty of Five hundred ($500.00) Dollars conditioned for 
the payment of all the debts and claims against j the de¬ 
ceased, and,all damages which shall be recovered:against 
him as such administrator. 

JENNINGS BAILEY. 

Justice . 

I 

(Endorsement: Decree granting Letters of Administra¬ 
tion. Filed Apr. 5, 1920. James Tanner, Register of 
Wills, D. C., Clerk of Probate Court.) ! 

I 

5 District of Columbia, To wit: 

Know all Men by these Presents, That we, Edwin A. Har¬ 
ris, principal, and the Fidelity and Casualty Company of 
New York, a body corporate, incorporated under the laws of 
the State of N. Y., surety, are held and firmly bound unto 
the United States of America in the full sum of Fiye Hun¬ 
dred Dollars, current money of said United States, to be 
paid to the said United States, their certain attorneys or as¬ 
signs ; to which payment, well and truly to be made, jwe bind 
ourselves and each of us, our and each of our heirs, execu¬ 
tors, and administrators, successors and assigns,! in and 
for the whole, jointly and severally, firmly by these 
presents. 

Sealed with our seals, and dated this 12 day of April 
in the year of our Lord one thousand nine hundred and 
twenty. 

Whereas, the above bounden Edwin A. Harris is about 
taking out from the Supreme Court of the District of Co- 

2—5337a 
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lumbia letters of administration on the estate of Edgar 
Leo Harris, late of the District of Columbia, deceased: 

Now, Therefore, the condition of the above obligation is 
such, That if the above bounden Edwin A. Harris shall pay 
all debts of and just claims against, the said deceased and 
all damages which shall be recovered against him as ad¬ 
ministrator, then the above obligation shall be void; it 
shall otherwise be and remain in full force and virtue in law. 

EDWIN A. HARRIS. 

THE FIDELITY AND CASUALTY 
i COMPANY OF NEW YORK, 

By EDGAR K. LEGG, Jr., 

Attorney. 

[Seal The Fidelitv and Casualtv Company of New 

York.] 

Signed, sealed and delivered in the presence of Isabel M. 
White. 

Approved: April 12th, 1920. Jennings P. Bailev, Justice. 

Rockville, Md. 

(Endorsement: Special Bond—Administration. Ap¬ 
proved Apl. 12, 1920. Filed Apl. 12, 1920. James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 

6 Petition for the Appohitment of Administrator 

d. h. n. 

The petition of Carl A. Harriss respectfully shows to this 
Honorable Court, 

1. That he is a citizen of the United States and a resi¬ 
dent of Arlington, New Jersey. 

2. That Edgar Leo Harriss, late a citizen of the United 
States and a resident of the District of Columbia, departed 
this life intestate on the 24th day of February, 1920, in the 
City of Washington, District of Columbia, and that on the 
5th day of April, 1920, Edwin A. Harriss, father of said 
decedent, was appointed administrator of his estate upon 
his giving a special bond in the sum of $500.00. 

3. That on or about the 20th day of May, 1930 said Ed¬ 
win A. Harriss, the administrator appointed by this court 
as aforesaid, departed this life in the State of Maryland, 
and that by reason of the death of said administrator cer- 
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tain goods, chattels and personal property and effects of 
said Edgar Leo Harriss, deceased, remained to be admin¬ 
istered and disposed of, for which purpose it is necessary 
that letters of administration de bonis non issue from this 
Honorable Court conferring authority so as to administer 
such assets; that such assets consist, so far as same 

7 have come to the knowledge of your petitioner, of 
the following property, to-wit: 

A claim against the United States Veterans’ Bureau for 
the commuted value of the remaining installments of his 
war risk insurance policy XC 298416 amounting to $5,178.00. 

4. That all debts which the deceased owed at t}ie time 

of his death have been paid according to the best knowledge 
and belief of your petitioner. j 

5. That said Edgar Leo Harriss left surviving j him as 
his next of kin his father, Edwin A. Harriss, who departed 
this life testate on or about the 20th day of May, 1930, in 
Montgomery County, Maryland; that said Edwin A. Har¬ 
riss left surviving him as his next of kin his widoV, Annie 
V. Harriss, and your petitioner and Archibald L. Harriss, 
his sons, all of whom are adults; that on the llthi day of 
June, 1930, the will of said Edwin A. Harriss was duly 
admitted to probate and record in the Orphans’ Court of 
Montgomery County, State of Maryland, and on tl^at date 
your petitioner was appointed executor of said estate by 
said court; that certified copies of said will, said order ad¬ 
mitting it to probate and record and said order appointing 
your petitioner executor are attached hereto and S form a 
part hereof; that your petitioner has been informed that 
a certain woman giving her name as Clara Frances Havi- 
land, and residing at 2398 Massachusetts Ave., Butte, Mon¬ 
tana, claims to be the mother of said decedent, but as to 
whether or not she is in truth and in fact the mother of said 
decedent your petitioner states that he is without knowl¬ 
edge. That the facts and circumstances in this connection, 
as far as they are known to your petitioner, are as fol¬ 
lows : 

8 That said Edwin A. Harriss married at Holy 
Trinity Church, Georgetown, District of Columbia, 

on the 30th day of October, 1889; that of this marriage 
four sons were born, to-wit: said decedent, Edgar Leo; 
Oscar Theodore, who died the 13th day of June, 1924, un¬ 
married and without issue; Archibald L., and your peti- 
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tioner, Carl A.; that your petitioner is informed and be¬ 
lieves and so believing states the fact to be that the wife of 
said Edwin A. Harriss, who was his mother and the mother 
of said decedent, deserted said Edwin A. Harriss and her 
family of four boys, as aforesaid, in October, 1902; that 
according to the records of the District Court of the Second 
Judicial District of the State of Montana, in and for the 
County of Silver Bow, in case No. A-1040, a decree of abso¬ 
lute divorce was granted on the 18th day of Februarv, 1908, 
to Clara Frances Harriss, plaintiff in a suit in which she 
named said Edwin A. Harriss as defendant; that a certi¬ 
fied copy of said divorce decree is attached hereto and 
made a part hereof; that according to the records of the 
Circuit Court of Montgomery County, State of Maryland, 
said Edwin A. Hafriss, as plaintiff, was granted a divorce 
against Clara B. Harriss, as defendant, on the 26th day of 
August 1909, in a suit which he instituted and which is 
numbered 2488; that a certified copy of said decree of di¬ 
vorce is attached hereto and made a part hereof; that at 
the time said wife of said Edwin A. Harriss deserted him 


and his children, among whom was your petitioner, in 1902, 
your petitioner states that he was 12 years old, that he did 
not again see anyone claiming to be his mother for 17 years, 
or until 1919, when he saw the aforesaid Clara Frances 
Haviland, who told him that she was his mother. Your 
petitioner states that he was unable to identify her from 
his own personal knowledge as he was too young at 
9 the time of the aforesaid desertion to retain a men¬ 
tal picture of her, and your petitioner further states 
that he has not seen or talked to any person who has identi¬ 
fied said Clara Frances Haviland to him as his mother. 
For these reasons your petitioner states the fact to be that 
he is without knowledge concerning this fact. Your peti¬ 
tioner states, however, that irrespective of whether she is 
or is not related to said decedent, Edgar Leo Harriss, she 
has no interest whatsoever in his estate or in the estate of 
Edwin A. Harriss because of the divorce proceedings above 
set out. 

6. That your petitioner as the oldest brother of said 
decedent and as tile executor of the estate of the next of 
kin of said decedent, claims that he is entitled to letters of 
administration d. b. n. and, therefore, prays that the same 
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may be issued to him in accordance with the statute in 
such case made and provided. 

Wherefore, the premises considered, your petitioner 
prays: 

1. That letters of administration d. b. n. be issued to him 
on his giving bond as provided by the Code of law m force 
in the District of Columbia. 

2. For such other and further relief as to the co^rt may 
seem just and proper. 

CARL A. HARRISS. 

BRAINARD H. WARNER, Jr., ! 

GEO. C. OBER, Jr., ' 

JOSEPH C. FEHR, 

Attys. for Petitioner . 

District of Columbia, ss : 

I do solemnly swear that I have read the foregoing peti¬ 
tion by me subscribed and know the contents thereof: that 
the statements of fact therein made upon personal knowl¬ 
edge are true and those as made upon information and 
belief I believe to be true. 

CARL A. HARfrISS. 

Subscribed and sworn to before me this 8 day! of Au¬ 
gust, 1930. 

[seal.] J. SCHIAVONE, 

Notary Public\ D. C. 

10 In the Supreme Court of the District of Columbia, 

Holding Probate Court. 

Administration No. 26864. j 

In re: Estate of Edgar Leo Harriss. 

i 

i 

I, the undersigned, Archibald L. Harriss, being a| brother 
of said Edgar Leo Harriss, deceased, having read and 
being fully acquainted with the contents of the petition of 
Carl A. Harriss for the appointment of administrator d. 
b. n., and for other purposes, bearing date of the t day of 
Aug. 1930, and hereto annexed, do hereby waive citation or 
publication or advertisement in so far as I am concerned, 
and do hereby join with said Carl A. Harriss in bach and 

3—5337 a 
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every statement made in said petition, and I consent and 
request that said Carl A. Harriss be appointed administra¬ 
tor, d. b. n., upon the estate of said Edgar Leo Harriss, de¬ 
ceased, and in the event he is so appointed I hereby waive 
the right to have payment of any interest which I may have 
in said estate secured by anv bond or undertaking. 

ARCHIBALD L. HARRIS. 

Witness: 

H. G. LEWIS. 

11 In the Supreme Court of the District of Columbia, 

Holding Probate Court. 

Administration No. 26864. 

In re Estate of Edgar Leo Harriss. 

I, Anne V. Harriss, being one of the legatees under the 
last will and testament of Edwin A. Harriss, and by virtue 
of so being having an interest in the estate of said Edgar 
Leo Harris, do hereby vraive citation and notice of adver¬ 
tisement of publication against me, and I consent and 
request that Carl A. Harriss be appointed administrator 
d. b. n. of the estate of Edgar Leo Harriss, and in the event 
he is so appointed I hereby waive the right to have the pay¬ 
ment of any interest which I may have in said estate se¬ 
cured by bond or undertaking. 

ANNIE V. HARRISS. 

Witness: 

LEONARD P. GOOD. 

12 Last Will and Testament of Edwin A. Harris, 

I, Edwin A. Harris, of Burdette, Montgomery County 
Maryland, knowing of the uncertainty of life and the cer¬ 
tainty of death and being of sound and disposing mind, do 
hereby publish, declare, create and establish this document 
as my last will and testament, as of the date of Friday the 
twenty eighth day of March, Anno Domini, nineteen Hun¬ 
dred and Thirty. 

First: I devise, will and bequeath all my household fur¬ 
niture and goods to my wife, Annie B. Harris, ot Burdette, 
Montgomery County, Maryland. 
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Second: I devise, will and bequeath all the real ahd per¬ 
sonal property of which I may die seised and pos-sed other 
than that hereinafter specially devised to Anna B. Harris 
my wife; to Archibald L. Harris, my son, both of Burdette, 
Montgomery County, Maryland and to Carl A. Harris, my 
son, of Arlington, State of New Jersey, to be divided into 
three equal parts, one third to each beneficiary. 

Third: No bequest herein made is to become effective 
until all my just debts have been paid and my funeral ex¬ 
penses discharged. 

Fourth: Being the benefieiarv of mv deceased! son, a 
soldier in the World War, under the War Ris7* Insurance 
Act, set forth in his Insurance Policy thereunder ancl whose 
serial number on his honorable discharge papery which 
were issued to him on the eighteenth day of Sepjtember, 
nineteen hundred and nineteen, is Two million, nine hun¬ 
dred thousand, seven hundred and nineteen (2,900,719), 
the payment of which insurance has been at the rate of 
Fifty-seven and Fifty one hundre-th- dollars per month, I 
devise will and bequeath the remain-g monthly install¬ 
ments, under the provisions of said policy, to Annie B. 

Harris, Archibald L. Harris, and Carl A. jHarris, 
13 each to receive one-third of said monthlv | install- 
ments until the two hundred and forty installments, 
provided for by said policy, shall have been paid. j Should 
any one of the beneficiaries designated herein diej before 
the said installments are paid, the other two surviving shall 
each receive one half of each installment until all are paid; 
if tvro of said three beneficiaries under this will shbuld die 
before the expiration of this policy, then the surviving 
member shall take all. 

Fifth: I constitute and appoint Carl A. Harris ^ole ex¬ 
ecutor of this my last will and testament, to act as such, 
without bond. 

In witness whereof I have hereunto set my hand and 
seal as of the place and date first above written. 

EDWIN A. HARRIS, [seal.] 

In the presence of the testator and in the presence of 
each other we have all of us and each of us affixed our 
signatures as witnesses to the signing of the foregoing 



10 


C. F. H. HAVILAND VS. CARL A. HARRISS. 


instrument which was done by the said Edwin A. Harris, 
in our presence. 

I R. W. SPRING, 

EARLE B. WOOD, 

! TV itnesses. 


14 State of Maryland, 

Montgomery County, ss: 


On the 23rd day of May, 1930, came Carl A. Harris and 
made oath in due form of law that he does not know of any 
Will or Codicil of Edwin A. Harris, late of said County, 
deceased, other than the above instrument of writing, and 
that he received the same from Earl Wood on or about the 
22nd day of May, 1930. 

Edwin A. Harris died May 20, 1930. 

Sworn to before the Subscriber. 

Test: 

i PERRIE E. WATERS, 

Register of Wills for Montgomery County. 


15 State of Maryland, 

Montgomery County, set: 

Be it remembered, and it is hereby certified that on this 
28th day of May, in the year of our Lord, nineteen hun¬ 
dred and thirty, before the Subscriber, Register of Wills for 
Montgomery County, personally appeared Earl B. Wood, 
one of the subscribing witnesses to the last Will and Testa¬ 
ment of Edvrin A. Harris, late of Montgomery County, de¬ 
ceased, and in the presence of Almighty God, solemnly and 
truly declared that he was present and did see the testator 
therein named, sign and seal this Will, that he heard him 
publish, pronounce and declare the same to be his Last 
Will and Testament, that at the Time of his so doing he 
was, to the best of his apprehension, of sound and dispos¬ 
ing mind, memory and understanding and that he together 
with R. W. Spring the other subscribing witness thereto, 
respectively subscribed their names as witnesses to this will 

in the presence of the-at-request, and all in the 

presence of each other. 

Test: 

PERRIE E. WATERS, 
Register of Wills for Montgomery Courvty. 
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16 State of Maryland, 

Montgomery County, set: 

Be it remembered, and it is hereby certified, that:on this 
6th day of June, in the year of our Lord, nineteen hundred 
and thirty, before the Subscriber, Register of Wills for 
Montgomery County, personally appeared R. W. Spring, 
one of the subscribing witnesses to the last Will and Tes¬ 
tament of Edwin A. Harris, late of Montgomery County, 
deceased, and in the presence of Almighty God, solemnly 
and truly declared that he was present and did see the tes¬ 
tator therein named, sign and seal this Will, that he heard 
him publish, pronounce and declare the same to be his Last 
Will and Testament, that at the Time of his so doing he 
was, to the best of his apprehension, of sound and dispos¬ 
ing mind, memory and understanding and that he together 
with Earl B. Wood, the other subscribing witness ^hereto, 
respectively subscribed h- name as witness to this will in the 
presence of the Testator at his request, and all in tljie pres¬ 
ence of each other. 

Test: 

PERRIE E. WATERS, 

Register of Wills for Montgomery County . 

j 

17 In the Orphans’ Court for Montgomery County. 

The Court after having carefully examined the above last 
Testament of Edwin A. Harris late of Montgomery County, 
deceased, and also the evidence adduced as to its validity, 
Orders and Decrees this 11th day of June, A. D., 1930, that 
that the same be admitted to probate in this Court; as the 
true and genuine last Will and Testament of the said Ed¬ 
win A. Harris, deceased. 

P. HICKS RAY, 

H. J. HUNT, III, 
Judges of the Orphans 9 Court. 

18 State of Maryland, 

Montgomery County, set: 

Office of Register of Wills. j 

I, Perrie E. Waters, Register of Wills for Montgomery 
County, aforesaid, do hereby certify that the aforegoing 
is a true copy of Last Will and Testament of Edwin A. 
Harris, late of said County, deceased, and of the affidavits 
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and Probate attached thereto, on tile and recorded in this 
office. Recorded in Liber P. E. W. #14 folio 414. 

In Testimony Whereof, I have hereunto subscribed my 
name and affixed the seal of the Orphans’ Court of said 
County, this 7 day of August A. D. 1930. 

[Seal Orphans’ Court, Montgomery County, Mary¬ 
land.] 

PERRIE E. WATERS, 
Register of Wills for Montgomery County . 

19 Maryland, set: 

I, P. Hicks Ray, Presiding Judge of the Orphans’ Court 
of Montgomery County, in the State aforesaid, do certify 
that the aforegoing attestation of Perric E. Waters, Regis¬ 
ter of Wills for said County, is in due form and by proper 
officer. Given from under my hand, at Rockville, this 7th 
dav of August, A. D. 1930. 

i P. HICKS RAY, 

Chief Judge. 

State of Maryland, 

Montgomery County, set: 

I hereby certify that the Honorable P. Hicks Ray, by 
whom the above certificate was given, and who hath thereto 
subscribed his name, was at the time of so doing Chief 
Judge of the Orphans’ Court of Montgomery County, duly 
elected, commissioned and qualified. In testimony whereof, 
I hereunto subscribe my name and affix the seal of said 
Court this 7th day of August, A. D. 1930. 

Test: 

[Seal Orphans’ Court, Montgomery County, Mary¬ 
land.] 

PERRIE E. WATERS, 
Register of Wills for Montgomery County. 

20 Filed Aug. 6, 1930. Theodore Cogswell, Register of 

Wills D. C., Clerk of Probate Court. 

State of Maryland, 

Montgomery County, set: 

The subscriber' Register of Wills for Montgomery 
County, doth hereby certify that it appears by the Records 
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of his office, that Letters Testamentary, of all the goods, 
chattJcs, credits and personal estate of Edwin A.jHarris, 
deceased, was on the 11th day of June, in the year of our 
Lord one thousand nine hundred and thirty, granted and 
committed unto Carl A. Harris (he having filed life Bond, 
approved by the Court), the Executor by the last 'VjV’ill and 
Testament of the said deceased, appointed. 

In testimony whereof, I hereunto subscribe my name, 
and affix the seal of my office this 6th day of August, in the 
year of our Lord nineteen hundred and thirty. 

Test: ! 


[Seal Orphans’ Court, Montgomery County^ Mary¬ 
land.] 


PERRIE E. WATERS, 
Register of Wills for Montgomery County. 

21 Maryland, set: 

I, P. Hicks Ray, Presiding Judge of the Orphans’ Court 
of Montgomery County, in the State aforesaid, do certify 
that the aforegoing attestation of Perrie E. Waters, Regis¬ 
ter of Wills for said County, is in due form and by proper 
officer. Given from under my hand, at Rockville, this 6" day 
of August, A. D. 1930. 

P. HICKS RAY, 

Chief Judge. 

State of Maryland, 

Montgomery County , set: I 

i 

I hereby certify that the Honorable P. Hicks Ray, by 
whom the above certificate was given, and who hath thereto 
subscribed his name, was at the time of so doing Chief 
Judge of the Orphans’ Court of Montgomery Coufity, duly 
elected, commissioned and qualified. In testimony!whereof 
I hereunto subscribe my name and affix the seal of said 
Court this 6th day of August, A. D., 1930. 

Test: | 

[Seal Orphans’ Court, Montgomery County.] j 

PERRIE E. WATERS, 

Register of Wills for Montgomery County . 


i 
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22 Certificate of Attestation 

State of Montana, 

County of Silver Boiu, ss: 

I, F. P. Kellv, Clerk of the District Court of the Second 
Judicial District of the State of Montana, in and for the 
County of Silver Bow, hereby certify that the instrument 
to which this Certificate is attached is a full, true and cor¬ 
rect copy of the Decree of Divorce in Cause No. A-1040, 
Clara F. Harris vs. Edwin A. Harris, as the same was filed 
herein on the 6th day of March, 1908, and appears of record 
herein. 

In testimony whereof, I have hereunto set my hand and 
affixed the sea! of said Court this 24th dav of Julv, 1929. 

Seal of Court Illegible. 

F. P. KELLY, 

Clerk. 

By J. P. ROSSITER, 

Deputy Clerk. 

23 In the District Court of the Second Judicial District 

of the State of Montana in and for the County of 

Silver Bow. 

A-1040. 

Clara F. Harris, Plaintiff, 
vs. 

Edwin A. Harris, Defendant. 

Decree. 

This cause coming on to be heard this 17th day of Feb¬ 
ruary, 1908, upon the complaint and proofs of the plaintiff, 
the defendant having been duly served with summons by 
publication, and failing to answer, his default was duly 
entered herein, the examination of witnesses for the plain¬ 
tiff being had, and her evidence and testimony in support 
of her complaint being taken and heard in open Court, and 
the Court being fully advised in the premises upon con¬ 
sideration finds; That all the material matters and allega- 
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tions in the plaintiff’s complaint, and proved on behalf of 
the plaintiff, are sufficient in law and equity to entitle the 
plaintiff to the relief prayed for in her complaint; that 
plaintiff, at the commencement of this action was a bona 
tide resident of the State of Montana for more than one 
year prior thereto; and, it appearing to the satisfaction of 
the court from the evidence in the action, that the defendant 
herein has been guilty of wilful desertion, as charged in the 
complaint in this action. 

Wherefore, it is ordered, adjudged and decreed, that the 
bonds of marriage between plaintiff and defendant! be, and 
they are hereby dissolved; and said parties, and leach of 
them are hereby released from all the obligations thereof. 

Done in open court, this 18th day of February, 1908. 

JEREMIAH J. LYNCH, 

Judge. 

24 In the Circuit Court for Montgomery County, Sit¬ 
ting as a Court of Equity 

No. 2488. Equity. 

Edwin A. Harriss, Plaintiff, 
vs. 

Clara B. Harris, Defendant. 

This cause standing ready for hearing and being sub¬ 
mitted, the proceedings were read and considered. | 

It is thereupon this 26th day of August in the yedr of our 
Lord one thousand nine hundred and nine, by the Circuit 
Court for Montgomery County, sitting as a Court of 
Equity, and by authority thereof, adjudged, ordered and 
decreed that the above named plaintiff, Edwin A. Harriss, 
be and he herebv is, divorced a vinculo matrimonii from 
the defendant Clara B. Harriss; and that the said plaintiff 
shall have the custody of his children. 

JAMES B. HENDERSON, 

Judge of the Circuit Court. 

State of Maryland, 

Montgomery County, To wit: 

I hereby Certify that the aforegoing is a full, true and 
correct copy of a decree for divorce taken and copied from 

i 

i 

i 

i 
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the record of proceedings in the Circuit Court for Mont¬ 
gomery County, Maryland, sitting as a court of equity in 
the aforegoing case. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of the Circuit Court for Montgomery County, 
this 7th day of August, A. D., 1930. 

[Seal Circuit Court for Montgomery County, Md.] 

PRESTON B. RAY, 

Clerk of the Circuit Court for 
Montgomery County, Maryland. 

(Endorsement: Petition for the appointment of Adminis¬ 
trator d. b. n. filed Aug. 6,1930. Theodore Cogswell, Regis¬ 
ter of Wills, 1). C. Clerk of Probate Court.) 

25 Order for Administration. 

On consideration of the petition of Carl A. Harriss and 
Archibald L. Harriss, filed herein on the 6- day of Aug. 
1930, and it appearing to the satisfaction of the court that 
the said Edgar Leo Harriss, deceased, departed this life 
intestate, and it further appearing that said Edwin A. 
Harriss, the duly appointed administrator of the estate 
of said Edgar Leo Harriss, departed this life on the 20th 
day of May, 1930, it is this lltli day of August 1930, 

Adjudged, ordered and decreed that Carl A. Harriss be, 
and he hereby is appointed administrator, and that letters 
of administration d. b. n. on the property of said Edgar 
Leo Harriss not already administered be, and they are 
hereby, granted unto said Carl A. Harriss upon his giving 
an undertaking in the penalty of $6,000.00 conditioned for 
the faithful performance of his trust. Provided Carl A. 
Harriss executes a non-resident Power of Attorney in ac¬ 
cordance with Section 308a of the Code of Law for the 
District of Columbia. 

WILLIAM HITZ, 

Justice. 

(Endorsement: Order for Administration. Filed Aug. 
11, 1930. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 
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26 Whereas, by decree of the Supreme Court of the 
District of Columbia, holding Probate Court, letters 
of Administration d. b. n. have been granted to jCarl A. 
Harriss, upon the estate of Edgar Leo Harriss, deceased, 
late of the District of Columbia which letters arejto issue 
upon his giving the undertaking required by lavt, in the 
maximum sum of Six Thousand dollars, and taking ithe oath 
prescribed by law; 

Now the conditions of this undertaking are, and we, the 
undersigned, Carl A. Harriss as principal, a.id the United 
States Fidelity and Guaranty Company as surety, do here¬ 
by undertake, that the above Carl A. Harriss shall kvell and 
truly administer, according to law, all the money, goods, 
chattels, rights and credits of the said deceased and the 
proceeds of all his real estate that may be scid for Itlie pay¬ 
ment of debts which shall at any time come to hi^ posses¬ 
sion, or to the possession of any other person for |him and 
shall, in all other respects, faithfully perform the trust 
reposed in him without injury or damage to any person 
interested in the same, and shall in all things abidp by and 
perform such judgment or decree as the Court may make 
in the premises. 

And we, the said Carl A. Harriss principal, and the 
United States Fidelity and Guaranty Co. surety, dp hereby 
appear and submit ourselves to the jurisdiction of the 
Court, and undertake for ourselves and each of us, our 
and each of our heirs, executors, administrators! succes¬ 
sors and assigns, in the maximum sum of Six Thousand 
dollars, to abide by and perform the judgment or decree of 
the Court in the premises, and further agree thjat, upon 
default by the principal in any of the conditions hereof, 
the damages may be ascertained in such manner as the 
Court shall direct, that the Court may give judgment here¬ 
on in favor of any person thereby aggrieved against us as 
principal and surety for the damages, not exceeding $6,000 
dollars, suffered or sustained by such aggrieved party and 
that such judgment may be rendered in the above-entitled 
cause or proceeding against all or any of us whose names 
are hereto signed, as provided by Section 479a of the Code 
of Law for the District of Columbia, provided, however, 
that nothing herein contained shall be held or construed to 
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prevent a judgment against said principal in a sum in 
excess of said hereinbefore mentioned amount. 

Witness our hands and seals this 12' day of August, A. D. 
1930. 

CARL A. HARRISS, 

UNITED STATES FIDELITY AND 
GUARANTY COMPANY, 

By LOUIS L. PERKINS, 

Attorney in Fact, [seal.] 

Signed, sealed, and delivered in the presence of Isabel 
M. White. 

Approved: August 12' 1930, William Hitz, Justice. 
Surety qualified and execution in accordance with writ¬ 
ten authority on file in this office. Victor S. Mersch, Deputy 
Register of Wills, Clerk of the Probate Court. 

(Endorsement: General Undertaking Administration 
d. b. n. Approved August 12, 1930. Filed Aug. 12, 1930. 
Theodore Cogswell, Register of Wills, D. C., Clerk of 
Probate Court.) 

27 District of Columbia, To wit: 

The United States of America to all persons to whom these 
presents shall come, Greeting: 

Know Ye, That administration d. 1). n. of all the money, 
goods, chattels, rights and credits of Edgar Leo Harriss 
late of the District of Columbia, deceased, is hereby grant¬ 
ed and committed unto Carl A. Harriss of the State of New 
J ersey. 

Witness the Honorable Alfred A. Wheat, Chief Justice 
of said Court, this 12' day of August, A. 1). 1930. 

Attest: 

[Seal of the Supreme Court of the District of 

Columbia.] 

VICTOR S. MERSCH, 

Deputy Register of Wills 
for the District of Columbia, 
Clerk of the Probate Court . 


Case No. 26864. 
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(Endorsement: Letters of Administration d. b. nj Issued 
Aug. 12, 1930. Filed Aug*. 12, 1930. Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court.) j 

28 Petition for Removal of Carl Alvin Hqrriss as 
Administrator of the Estate of Edgar Leq Harris, 
Deceased . 

i 

To the Honorable the Chief Justice and Associate'Justices 

of the Supreme Court of the District of Columbia: 

Your petitioner, Clara Frances Harriss Haviland, re¬ 
spectfully shows to the Court as follows: 

1. That she has pending in this Court a petition for her 
own appointment as administratrix of the estate pf Edgar 
Leo Harriss, deceased, (administration number 26,864) 
which said petition was filed herein on, to wit, August —, 
1930, and without knowledge on the part of your petitioner 
that a petition of the said Carl Alvin Harris llad been 
filed herein previously thereto for his appointment as ad¬ 
ministrator of the estate of said Edgar Leo Harriss, and 
that your petitioner has just learned of the appointment of 
said Carl Alvin Harriss as such administrator,! and had 
she known of his intention to apply for said appointment, 
or the court’s purpose to appoint him as such |adminis¬ 
trator, your petitioner would have intervened and strenu¬ 
ously objected thereto before said appointment cbuld have 
been made. 

2. Your petitioner now represents to the court that the 
only estate in the District of Columbia of which said Edgar 
Leo Harriss died intestate was and is the balance pf a War 
Risk Insurance policy or contract taken out by ffim while 
in the World War, said balance amounting to $5,1|78.00. 

3. Your petitioner further shows that she is the mother 
of the deceased Edgar Leo Harriss and as such mother is 

entitled under the provisions of the Code of the 

29 District of Columbia to have and receive all of the 
assets and estate of the decedent as his mother and 

only heir-at-law, that she has come here all the ^ay from 
the State of Montana on receiving knowledge of the death, 
of her said son for the purpose of setting up and jnaintain- 
ing her rights, and that her son Carl Alvin Harriss, who 
has been appointed administrator herein, has known at alt 
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times about her presence within the jurisdiction of this 
Court and of her desire to be appointed administrator and 
of her intention to file application in this court therefor, 
she having communicated her said intention to said Carl 
Alvin Harriss, a son, personally, and that notwithstanding 
the knowledge on his part of her said intention and of her 
legal rights to receive all of the assets of said estate of 
whatever character it might consist, and without giving 
her knowledge of his intention so to do, your petitioner now 
understands that said Carl Alvin Harriss has filed a peti¬ 
tion in this Court and represented to this Court that he and 
another brother Archibald L. Harriss were the heirs at law 
and distributees of the decedent Edgar Leo Harris in¬ 
stead of your petitioner, and your petitioner believes that 
said representations were made and said petition filed for 
the purpose of misleading the Court as to the interest of 
said Carl Alvin Harris and Archibald L. Harris in said 
estate and to induce the Court, by reason thereof, to ap¬ 
point said Carl Alvin Harriss, administrator. 

4. Your petitioner has read the petition tiled herein by 
said Carl Alvin Harris in which, by insinuation and 
inuendo, he reflects upon the good faith of your petitioner’s 
claim and upon her moral character, and upon her domestic 
status with her deceased husband Edwin A. Harriss, and 
as to the insinuations your petitioner says that they are all 
so utterly unfounded and untrue as to be wholly repre¬ 
hensible and each of them your petitioner stands ready 
and prays the court for permission to wholly disprove to 
the end that her good name and integrity may be shown to 
the Court. 

30 5. Your petitioner further shows that the said 

Carl Alvin Harriss is a non-resident of the District 
of Columbia residing at 621 Chestnut St., Arlington, N. J., 
and that he is beyond the jurisdiction of this Court, beyond 
its process, is utterly without credit or assets of any kind 
or character, entirely without business experience or 
knowledge of transactions such as that involved in the col¬ 
lection of the assets due the decedent’s estate of Edgar 
Leo Harriss and is utterly unfitted by training or experi¬ 
ence to perform the duties of administrator. 

6. Your petitioner further shows that the estate belong¬ 
ing to the above-named Edgar Leo Harriss, deceased, is 
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a claim against the United States Veterans Bureau for 
$5,178.00 as above-stated and arises in the following man¬ 
ner: said decedent was a soldier in the World War and died 
in the service of the United States, while his polic\i of War 
Risk Insurance was in full force and effect and that said 
soldier’s father Edwin A. Harriss was the beneficiary 
under said insurance contract and entitled to receive month¬ 
ly payments of $57.50 during his, said, beneficiary’s life 
time, and did so receive said monthly payments until his 
death, May 20, 1930, said payments totalling $422.Q0, leav¬ 
ing unpaid on said War Risk Insurance contract the sum 
of $5,178.00, the balance belonging to the estate of Edgar 
Leo Harriss under the terms of said War Risk Insurance 
Act, said balance so due vesting in the estate ! of said 
decedent Edgar Leo Harriss and belonging solely to his 
estate, and your petitioner says that under the Cocje of the 
District of Columbia such assets are personal property of 
said deceased soldier’s estate and belong to your petitioner 
exclusively upon his death and are distributable} to her 
only, and said Carl Alvin Harriss and Archibald L. Har¬ 
riss, brothers of said decedent have no right in the estate 
or interest therein, and are entitled to no consideration of 
this court in respect thereto and have no status or | right to 
come into this court and administer or control tlie same, 
thereby depriving your petitioner of her exclusive 
31 interest and property right therein. 

Wherefore, your petitioner prays: 

1. That a rule be issued against said Carl Alvin Harriss 
requiring him to show cause why he should not be removed 
as administrator herein appointed and why your petitioner 
should not be appointed in his place and stead. 

CLARA FRANCES HARRIS HAVILAND. 

i 

R. H. McNEILL, 

R. H. McNEILL, Esq., j 

Attorney for Plaintiff, 

700 Investment Building. 

District of Columbia, ss: \ 

Personally appeared Clara Frances Harris Haviland, 
who being duly sworn deposes and says: that she has read 
the foregoing petition by her subscribed and that tfie facts 


i 
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therein stated of her own knowledge are true and those 
stated on information and belief she believes to be true. 

CLARA FRANCES HARRIS HAVILAND. 

Subscribed and sworn to before me this 31st day of Au¬ 
gust, A. D. 1930. 

[Seal Mae Helm, Notary Public, District of Columbia. 

My commission expires Oct. 28, 1932.] 

MAE HELM, 
Notary Public, D. C. 

(Endorsement: Petition for removal of Carl Alvin Har- 
riss as Administrator of the estate of Edgar Leo Harris, 
deceased. Filed Sep. 24, 1930. Theodore Cogswell, Reg¬ 
ister of Wills, D. C., Clerk of Probate Court.) 

32 Note by the Register of Wills. 

An examination of the records shows that no paper cor¬ 
responding to No. 6, of Designation of Record filed by R. 
H. McNeill, Esq., “Answer of said Carl Alvin Harriss to 
petition for his removal as Administrator d. b. n” is on file 
or of record in this Court. 

33 Motion to Dismiss. 

Comes now, Carl A. Harriss, administrator d. b. n. of 
the estate of Edgar Leo Harriss, deceased, by his attorneys 
named below and moves this Honorable Court to dismiss 
the petition of Clara Frances Harriss Haviland filed herein 
upon the following grounds, viz: 

1. That said petition does not state any facts sufficient to 
justify this Court in granting to the petitioner the relief 
prayed for or any relief whatsoever. 

2. That the Distributees entitled to share in the personal 
estate of an intestate person are to be determined as of the 
date of the death of said intestate person. 

Wherefore, the said Carl A. Harriss, administrator d. 
b. n. of the estate of Edgar Leo Harriss, prays the judg- 
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i 

ment of this Honorable Court whether he shall further an¬ 
swer and that he be dismissed with his costs. 

BRAINARD H. WARNER, Jr., 

BRAINARD H. WARNER, Jr., 

GEO. C. OBER, Jr., 

GEO. C. OBER, Jr., 

JOSEPH C. FEHR, 

JOSEPH C. FEHR, 

Attorneys for Carl A. Harriss, Administrator 

d. b. n. of the estate of Edgar Leo Ilarriss. 

R. H. McNeill, 

Attorney for Clara Frances Harriss Haviland: 

Please take notice that the foregoing motion will 

34 he calendered for hearing on the 10 day bf Oct., 

1930. ! 

BRAINARD H. WARNER, Jr., 
BRAINARD H. WARNER, Jr.. 

GEO. C. OBER, Jr., I 

GEO. C. OBER, Jr., 

JOSEPH C. FEHR, 

JOSEPH C. FEHR, j 

Attorneys for Carl A. Harriss, Administrator 

d. b. n. of the estate of Edgar Leo Harriss. 

Service of the foregoing motion and notice of calender¬ 
ing acknowledged this 4 dav of Oct., 1930. 

R. H. McNEILL, 

Attorney for Clara Frances Harriss Haviland. 

(Endorsement: Motion to dismiss. Filed Oct. |4, 1930. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 

35 Order. 

i 

j 

It appearing to the Court that Carl A. Harrissl was on 
the 11 tli day of August, 1930, appointed administrator d. 
b. n. of the estate of Edgar Leo Harriss, deceased, and it 
further appearing that on the 25th day of September, 1930, 
one Clara Frances Harriss Haviland filed a petition herein 
praying that a rule be issued against said Carl A. j Harriss 
directing him to show cause why he should not be removed 


i 
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as administrator herein appointed and why said petitioner 
should not be appointed in his place and stead, and it fur¬ 
ther appearing that on the 4tli day of October, 1930, said 
Carl A. Harriss tiled a motion herein to dismiss said peti¬ 
tion of said Clara Frances Harriss Haviland: 

Now upon consideration of said petition, motion, and 
arguments of counsel had thereon on the 17th day of Octo¬ 
ber, 1930, it is bv the Court this 13th day of November, 
1930, 

Adjudged, ordered, and decreed: 

1. That the prayer in the aforesaid petition of said Clara 
Frances Harriss Haviland in which she seeks appoint¬ 
ment as administrator d. b. n. of the estate of Edgar Leo 
Harriss in the place and stead of the incumbent Carl A. 
Harriss, be and the same is hereby denied, it having been 
established to the satisfaction of the Court that the said 
incumbent, Carl A. Harriss, is the person lawfully entitled 
to said appointment. 

36 2. That the costs incurred bv said Clara Frances 

* 

Harriss Haviland are to be borne bv herself and are 
not to be charged against the estate of said decedent. 

JESSE C. ADKINS, 

Justice. 

From the above order the said Clara Frances Harris 
Haviland notes an appeal to the Court of Appeals. Bond 
for costs on appeal fixed at $100.00 or $50.00 deposit in cash. 

JESSE C. ADKINS, 

Justice. 

(Endorsement: Order. Filed Nov. 13, 1930. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate 
Court.) 

37 Administration No. 26864. 

In the Matter of the Estate of Edgar Leo Harriss, Deceased. 

Assignment of Errors. 

1. The Court erred in refusing the prayer of the petition 
of Clara Frances Haviland for the removal of Carl Alvin 
Harriss as administrator d. b. n. of the above-named dece¬ 
dent. 



C. F. H. HAVILAND VS. CARL A. HARRISS. 


25 

2. The Court erred in not appointing said Clara Frances 
Haviland as administratrix d. b. n. of said decedent^ 

3. The Court erred in not holding as a matter of law 
that said petitioner Clara Frances Haviland was entitled 
as a matter of law to the prior or preference right to admin¬ 
ister upon the estate of said decedent. 

4. The Court erred in permitting to stand the appoint¬ 
ment of Carl Alvin Harriss as administrator d. b. n. In view 
of the facts alleged in the petition of said Clara Frances 
Haviland which were not denied. 

R. H. McNEILli, 

i 7 

Attorney for Petitioner. 

November 28, 1930. j 

(Endorsement: Assignment of Errors. Filed Nov. 29, 
1930. Theodore Cogswell, Register of Wills, D. CL, Clerk 
of Probate Court.) 

7 I 

j 

38 Designation of Record. j 

The Clerk will include in the record herein the following: 

1. Petition of Carl Alvin Harriss for his appointment 
as administrator d. b. n. 

2. Order of Court appointing said Carl Alvin Hgrriss as 
administrator d. b. n. 

3. Bond of Carl Alvin Harris as administrator d. b. n. 

4. Letter of administration of Carl Alvin Harriss as ad¬ 
ministrator d. b. n. 

5. Petition of Clara Frances Haviland asking j the re¬ 
moval of said Carl Alvin Harriss as administrator! d. b. n. 
and her appointment as such. 

6. Answer of said Carl Alvin Harriss to petition for 
his removal as administrator d. b. n. 

7. Order of Court refusing to remove said Carl Alvin 
Harriss as administrator d. b. n. and note of appeal ithereon. 

8. Bond on appeal. 

9. Assignment of Errors. 

10. This Designation of Record. 

R. H. McNEILL, 
Attorney for Petitioner. 

November 28,1930. j 

(Endorsement: Designation of Record. Filed Nov. 29, 
1930. Theodore Cogswell, Register of Wills, D. CL, Clerk 
of Probate Court.) 
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39 Received of Robert H. McNeill, Attorney in the 
above entitled case, the sum of Fifty Dollars (50.00) 

in cash, in lieu of Undertaking on Appeal, as per Order of 
Court of November 13, 1930. 

THEODORE COGSWELL, 

Register of Wills. 

Dec. 1, 1930. 

Duplicate. 

(Endorsement: Receipt of Register for $50., deposit in 
lieu of Undertaking on Appeal. Filed Dec. 1, 1930. Theo¬ 
dore Cogswell, Register of Wills, D. C., Clerk of Probate 
Court.) 

40 Additional Designation of Record. 

The Clerk will include in the record herein the following 
in addition to the documents referred to in the Designation 
of Record filed herein by Mr. R. H. McNeill, attornev for 
Clara Frances Harriss Haviland: 

1. Petition of Edwin A. Harriss for his appointment as 
administrator. 

2. Order of Court appointing said Edwin A. Harriss as 
administrator. 

3. Bond of said Edwin A. Harriss as administrator. 

4. Motion filed in behalf of Carl A. Harriss, administrator 
d. b. n., to dismiss the petition of Clara Frances Harriss 
Haviland. 

5. This additional designation of record. 

BRAINARD H. WARNER, Jr., 
BRAINARD H. WARNER, Jr., 
GEO. C. OBER, Jr., 

GEO. C. OBER, Jr., 

JOSEPH C. FEHR. 

JOSEPH C. FEHR. 

December 2,1930. 

(Endorsement: Additional Designation of Record. Filed 
Dec. 3, 1930. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 
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41 Supreme Court of the District of Columbia, 

Holding a Probate Court. j 

District of Columbia, To wit: 

I, Theodore Cogswell, Register of Wills for the [District 
of Columbia, Clerk of the Probate Court, do hereby certify 
the foregoing pages, numbered from 1 to 40, inclusive, to be 
true copies of the originals of certain papers on file in the 
office of the Register of Wills, Clerk of the Probate Court, in 
case No. 26,864 estate of Edgar Leo Harriss, deceased, 
wherein Clara Frances Harriss Haviland is appellant and 
Carl A. Harriss is appellee, the same constituting* a full, 
true and correct transcript of record of proceedings had 
in said cause according to the designations of counsel filed 
therein and made a part hereof. 

I further certif}’, that a deposit of Fifty dollars ifi lieu of 
Undertaking on Appeal, was duly filed by said appellant 
on the 1st day of December, A. D. 1930. 

In testimonv whereof I hereunto subscribe mv name and 

. V 

affix the seal of the said Probate Court, this 5th| day of 
January, A. D. 1931. j 

[Seal Supreme Court of the District of Columbia.] 

THEODORE COGSWELL, j 
Register of Wills for the District of Columbia , 

Clerk of the Probate Court . 


Endorsed on cover: District of Columbia Supreme 
Court. No. 5337. Clara Frances Harriss Haviland, appel¬ 
lant, vs. Carl A. Harriss. Court of Appeals, District of 
Columbia. Filed Jan. 9, 1931. Henry W. Hodges, Clerk. 
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Clara Frances Harriss Haviland, Appellant, 


Carl A. Harriss, Appellee . 


BRIEF FOR APPELLANT. 


To the Honorable, the Justices of the Court of 
Appeals of the District of Columbia: 

i 

The question here for decision by Your Honors is 
whether or not a brother of a decedent shall be al¬ 
lowed to retain his appointment as administratdr 
d. b. n. of said estate excluding the mother of dece- 
dent from such privilege. 

The four Assignments of Error will be treated as 
one as they all involve the one question as to whether 
or not the preference right of administration upbn 
an estate of a son must be granted to the mother when 
she requests the same as against a brother who seeks 
such administration. 

| 

i 

i 
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Under the allegations of the petition by the mother 
of the decedent, which are admitted, it is shown that 
the brother of the decedent obtained appointment as 
administrator d. b. n. and excluded the mother. 

The law requires the appointment of the mother 
and her exclusion from appointment by the Probate 
Court should be reversed by this Court and her ap¬ 
pointment directed. 

ARGUMENT AND AUTHORITIES. 

Section 276 of the Code governing appointments of 
administrators reads as follows: 

“PERSONS ENTITLED.—If the intestate 
leave a widow, or surviving husband and a child 
or children, administration, subject to the dis¬ 
cretion of the court, shall be granted either to ; 
the widow or surviving husband or to the child, 
or one or more of the children qualified to act 
as administrator, and further subject to the dis¬ 
cretion of the court as follows.” 

Section 278 of the Code reads as follows: 

“If there be neither widow or surviving hus¬ 
band, nor child, nor grandchild to act, the father 
shall be preferred; and if there be no father, the 
mother shall be preferred.” 

Section 278 controls this case, and there being no 
father of the decedent, “the mother shall he pre¬ 
ferred.” 

Section 299 of the Code reads as follows: 

“LETTERS DE BONIS NON.—If an executor 
or administrator shall die before the administra¬ 
tion of the estate is completed, letters of admin- 
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istration de bonis non or de bonis non cnm tks- 
tamento annexo, as the case may require, sh&ll 
be granted, in the discretion of the court, giving 
preference, however, to the person who woiild 
be entitled in the order hereinbefore given, if he 
shall actually apply for the same; and the form 
of the letters shall be the same as in the case of 
an original administration, except that it shall 
be confined to the property of the deceased pot 
already administered, and the authority shall be 
to administer all property herein described as 
assets and not distributed and delivered or de¬ 
tained by the executor or former administrators, 
under the court’s direction.” 

I 

It is submitted that the word “preferred”, in its 
legal signification, creates a mandate upon the Court 
to recognize the preference. 

Quoting from Volume 11, Ruling Case Law, under 
the subject, “Executors and Administrators”, Sec¬ 
tion 22, page 34, we find the following: 

i 

“The right of prior appointment is practical¬ 
ly absolute, and, with certain exceptions, a cokn- 
petent applicant of a higher class must be award¬ 
ed letters as against a competent applicant I of 
a lower class, the court having no discretion in 
the matter.” 

It is further found in the same authority, Section 
26, page 37, under the title “Next of Kin”, the fol¬ 
lowing : 

i 

“Next after husband and wife the preference 
as to letters of administration is usually given 
under modern statutes to the next of kin, or | to 
the nearest relative of the deceased, and if| a 
decedent leave neither parent nor lineal descen¬ 
ded surviving him, then surviving brothers ahd 

i 

i 

i 

i 
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sisters would be nearest in blood, and next of 
kin.” 

This Court has adopted the principles above out¬ 
lined in several decisions, and the Court’s attention 
is called to the following: 

In the case of Williams vs. Williams, 25th Appeals 
D. C., page 34, Section 276 of the Code is analyzed, 
and following a discussion of the preferences therein, 
the Court says: 

“But it must appoint either one or the other, 
before it can reach out to anv other class, inas- 
much as the law specifically provides that the 
classes are to be preferred in the order in which 
they are enumerated, unless, of course, there is 
good cause for setting them aside.” 

The effect of the whole opinion above referred to 
is to require that the prescribed preferences be recog¬ 
nized and that the Court must do so strictly, even 
to the point of granting joint administration where 
the parties are willing to accept joint liability. 

Even stronger than our own authorities are those 
from the Maryland Court of Appeals. That Court 
in the case of Pollard v. Mobler, 55 Maryland 289, 
said: 


“The right of administration is one not rest¬ 
ing in the discretion of the Orphans Court, but 
is founded on positive law.” 

Under the Maryland Code, the widow is given a 
preferential right to administer and the Court of Ap¬ 
peals in the case of Nusz v. Grove, 27 Md. 401, pass¬ 
ing upon her right to administer, established her 


i 

I 

! 

i 
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right notwithstanding the fact that she had been 
separated from her husband almost from the time of 
her marriage, and could not read and write,—the 
Court saying: 

‘ 1 The separation alone does not deprive tjie 
wife of her share in her husband’s personal Es¬ 
tate, or her right to administer. The marriage 
not having been dissolved she is his widow 
still—Citing 

Statler v. Statler & Young v. Call 28. 

Lambell v. Lambell, 3 Hag. (Eccl.) 568. 

Chappell v. Chappell, 7 Eccl. 451— 


The Court further said: 

“It is no legal disqualification of the appellee 
to administer, that she is unable to write.” 

“The right of administration is conferred by 
the Code, and the Orphan’s Court is not vested 
with the discretion to deprive her of that riglft, 
for such cause,”— 

Citing: Cook vs. Carr, 19 Md. 1. 

i 

The case of Dennis v. Hamilton, 48 Appeals D. C. 
page 160, holds that the Court must recognize the 
right of administration conferred by statute and that 
the Court’s discretion cannot be exercised until t^ie 
preference granted by the statute has been recog¬ 
nized. | 

In other words, the authorities all agree that! a 
preference for appointment as administrator of hn 
estate is a right granted by statute which the Counts 
must recognize and enforce and that the Court’s dis¬ 
cretion to appoint anybody it pleases, outside the 
preferred class, may only be exercised after the stat¬ 
utory preferences have been exhausted or renounced. 
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It was argued in the lower Court that there having 
been an original administration herein, and this being 
an administration d. b. n. that the Court would have 
discretion to appoint anyone it might select. It was 
orally agreed in the argument below that for the pur¬ 
poses of this case it should be taken as admitted that 
that the petitioner Clara Frances Harriss Haviland 
was and is the mother of the decedent and of the per¬ 
son appointed administrator d. b. n. Carl A. Harriss. 

In view" of the clear language of Section 299 of the 
Code above quoted, we insist, with all confidence, that 
the same rights of preference exist in the de bonis non 
appointment to be made herein. No authorities were 
submitted to the trial court to the contrary and we 
have been able to find none. In principle, the rights 
are the same in this case, and being the same, it fol¬ 
lows that the Order of the Supreme Court refusing 
to remove the administrator appointed herein to the 
exclusion of the mother must be reversed and the 
appointment' of the mother Clara Frances Harriss 
Haviland, appellant herein, directed. 

Respectfully submitted, 

Robert H. McNeill, 
Attorney for Appellant , 
700 Investment Building. 
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STATEMENT OF THE CASE. 

One Edgar Leo Harriss died intestate on Feb¬ 
ruary 24, 1920. At the time of his death he Iwas 
unmarried and had no children. He left surviv¬ 
ing him his father, Edwin A. Harriss, a step¬ 
mother, Annie V. Harriss, three brothers, Oscar 
Theodore (now deceased), Archibald L. and Carl 
A. Harriss. The appellant herein, Mrs. Clara 
Frances Harriss Haviland, claims to be the moth- 
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er of said Edgar Leo Harriss, deceased, and as 
this appeal is taken from a decree of the Court 
below granting the motion of the appellee to dis¬ 
miss a petition filed on behalf of Mrs. Clara Fran¬ 
ces Harriss Haviland, it is necessarily admitted 
that for the purposes of this case, she is his moth¬ 
er (Rec. p. 4). 

On April 5, 1920, said Edwin A. Harriss filed 
a petition in the Probate Branch of the Supreme 
Court of the District of Columbia in which he 
sought appointment as administrator of the es¬ 
tate of Edgar Leo Harriss (Rec. p. 1), and on 
the same date he was so appointed by a decree of 
that Court (Rec. p. 3). This appointment was 
made because the said father, Edwin A. Harriss, 
was the only surviving next of kin of said deced¬ 
ent and as such was the only person entitled to 
share in his estate after all of the debts had been 
paid. This appointment was not contested and 
remained in full force and effect until said Ed¬ 
win A. Harriss died on May 20, 1930 (Rec. p. 5). 

At the time of the death of said Edwin A. Har¬ 
riss, he was a resident of Montgomery County, 
State of Maryland. He left a will, which was ad¬ 
mitted to probate and record in the Orphans 
Court of Montgomery County, State of Maryland, 
on June 11, 1930, and Carl A. Harriss, appellee 
herein, was appointed executor of said estate by 
said Court (Rec. p. 12). While said Carl A. 
Harriss is in fact the brother of said Edgar Leo 
Harriss, deceased, he does not seek any rights in 
this case because of that relationship. His claim 
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herein is based upon the fact that he is the execu¬ 
tor of the estate of Edwin A. Harriss and not be¬ 
cause he is related in any way to Edgar Leo Har¬ 
riss, deceased. 

At the time of the death of said administrator, 
Edwin A. Harriss, there became due and payable 
to the estate of said Edgar Leo Harriss the Sum 
of $5,178.00. This sum was the commuted value 
of the unpaid installments of a War-Risk Insur¬ 
ance Policy.No. XC298416 (Rec. p. 5). ! 

As he was advised that the estate of Edwin A. 

i 

Harriss, the father, was entitled to receive all 
money or other personal property which at iany 
time became due and payable to the estate of said 
Edgar Leo Harriss, said Carl A. Harriss applied 
for letters of administration d.b.n. on the estate 
of Edgar Leo Harriss, (Rec. p. 6). Annie V. 
Harriss and Archibald L. Harriss, who together 
with Carl A. Harriss, are the only persons haying 
any beneficial interest in the estates of both Ed¬ 
win A. Harriss and Edgar Leo Harriss have con¬ 
sented to this appointment (Rec. pp. 7 & 8). j He 
was so appointed by decree of the Probate Branch 
of the Supreme Court of the District of Columbia 
on August 11, 1930 (Rec. p. 16). His petition 
together with the papers accompanying it are set 
forth in full in the record commencing at page 4 
and therein disclose in detail all of the facta up¬ 
on which said Carl A. Harriss bases his claim to 
appointment as administrator, d.b.n. 

On September 24, 1930, said Clara Frances 
Harriss Haviland the appellant herein, filed a pe- 


I 


I 
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tition in the Probate Branch of the Supreme Court 
of the District of Columbia (Rec. p. 19) in which 
she prayed that a rule be issued against said Carl 
A. Harriss requiring him to show cause why he 
should not be removed as administrator, d.b.n., 
and why said Clara Frances Harriss Haviland 
should not be appointed administratrix in his 
place and stead. This petition apparently pro¬ 
ceeds upon the theory that because Mrs. Clara 
Frances Harriss Haviland is the mother of said 
decedent, Edgar Leo Harriss, she is, therefore, en¬ 
titled to be appointed administratrix, d.b.n., and 
is also entitled to the proceeds of said estate (Rec. 
p. 19). 

On October 4, 1930, said Carl A. Harriss filed 
a motion to dismiss said petition (Rec. p. 22) and 
after an oral argument this motion was granted 
on November 13, 1930, by the decree of the Su¬ 
preme Court of the District of Columbia signed 
on that date (Rec. p. 23) which reaffirmed the 
previous order of August 11, 1930 (Rec. p. 16) 
which appointed Carl A. Harriss administrator 
d.b.n. and denied the prayer of Clara Frances 
Harriss Haviland for appointment in his place 
and stead. 

From this order said Clara Frances Harriss 
Haviland, appellant, has appealed. 

QUESTION INVOLVED. 

This appeal, therefore, presents the question: 
Which of two claimants is entitled to be appointed 
administrator d.b.n. of the estate of Edgar Leo 
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i 

i 
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Harriss when one of them is the representative of 
all persons having any beneficial interest in ;said 
estate and the other is the mother of the decedent 
who has no interest whatsoever in his estate ?| 

I 

ARGUMENT. ! 

i 

i 

I. 

The Executor of the Estate of Edwin A. 
Harriss is entitled to receive all of the resi¬ 
due of the estate of Edgar Leo Harriss after 
the payment of all just debts and expense^. 

Edgar Leo Harriss died intestate on February 
24, 1920. At the time of his death his father, 
Edwin A. Harriss, survived him and under the 
provisions of Section 288, Title 29, D. C. (bode 
(Old Section 380) became his next of kin. This 
section is as follows: | 

“Same; father; mother.—If there be a 
father and no child or descendant, the father 
shall have the whole; and if there be a mother 
and no father, child, or descendant, the moth¬ 
er shall have the whole.” 

Section 293, Title 29, D. C. Code (Old Section 
385) is as follows: 

I 

“Same; death of distributee before distri¬ 
bution.—If any person entitled to distribu¬ 
tion shall die before the same shall be made, 
his or her share shall go to his or her repre¬ 
sentatives.” j 

Said Edwin A. Harriss died on May 20, 1030, 
and simultaneously with his death there became 


I 
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due and payable to the estate of Edgar Leo Har- 
riss the sum of $5,178.00. 

It is respectfully submitted that a person’s next 
of kin are determined as of the date of their death 
and not at any subsequent time. Therefore, as 
the father, Edwin A. Harriss, was alive at the 
time of his son’s death, he became the next of kin 
of the son to the exclusion of all other persons. 
The father having died, his representative suc¬ 
ceeded his right. 

In support of this contention the attention of 
the Court is directed to the case of Condon v. 
Mallon, 58 D. C. Appeals, 371, which was de¬ 
cided on February 4, 1929. The decedent in 
this case died intestate leaving three sisters 
and a widow. He had at the time of his 
death a policy of Government War Risk Insur¬ 
ance identical to the one which the decedent here¬ 
in possessed in which the widow was named bene¬ 
ficiary. The widow received the benefits of the 
insurance in monthly installments for nine years 
when she died, and at that time the Veterans’ Bu¬ 
reau paid into the estate of the deceased the cash 
value of the remaining unpaid installments. The 
sisters claimed this money alleging they were the 
heirs at law. The widow left surviving her a 
daughter by a former marriage and the contest 
there was between this daughter as the repre¬ 
sentative of the widow, and the sisters. This 
Court held: 

“Distributees entitled to share in balance 
of proceeds of War Risk Insurance paid to 



the administrator of insured’s estate iii ac¬ 
cordance with Act. Mar. 4, 1925, Section 14 
(38 U. S. C. A. 514), after death of benefic¬ 
iary are to be determined as of date of in¬ 
sured’s death and distributions acordingly 
made.” This case at another place states, 
“We think there is little room for argument 
in this case.” 

This ruling has been uniformly followed in a 
large number of jurisdictions which have been 
called upon to decide this question. A number of 
these cases are collected in Volume 55 of; the 
American Law Reports at page 596, wherein cases 
from Iowa, Maine, Maryland, Mississippi, New 
York, Ohio, Pennsylvania, Tennessee, Texas and 
Wisconsin are cited. Since the publication of this 
volume similar cases have also been decided ih the 
same way in 


North Carolina, Pruden’s Estate, 154 S. E. 7. 
Georgia, Tolbert v. Tolbert, 154 S. E. 655. 


Texas, Turner v. Thomas, 30 S. W. 2nd 
Michigan, Dempster’s Estate, 226 N. W. 
North Dakota, Root’s Estate, 226 N. W. 
Washington, Cross’ Estate, 266 Pacific 


558. 

243. 

598. 

711. 


The foregoing is submitted because the appel¬ 
lant in her petition filed in the Court below (Rec. 
p. 19) stated: 


“That she is the mother of the deceased, 
Edgar Leo Harriss and as such mother is en¬ 
titled under the provisions of the Code of the 
District of Columbia to have and receive all 
of the assets and estate of the decedent a,s his 
mother and only heir at law.” 
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The attention of the Court is directed to the fact 
that no rights are asserted on behalf of the appel¬ 
lant on the ground that she is entitled to any bene¬ 
ficial interest in the estate of Edgar Leo Harriss, 
on the contrary, said appellant appears to have 
abandoned this claim and is here asserting rights 
based solely upon the fact that she is the mother 
of said Edgar Leo Harriss. 

II. 

The Judge of the Probate Branch of the 
Supreme Court of the District of Columbia 
is vested with discretion in making the ap¬ 
pointment of an administrator d.b.n. and in 
the absence of a showing of a clear abuse of 
discretion, his appointment will not be dis¬ 
turbed. 

The statute authorizing the appointment of an 
administrator d.b.n. is in part as follows (Section 
75, Title 29, D. C. Code (Old Section 299)): 

“If an executor or administrator shall die 
before the administration of the estate is 
completed, letters of administration de bonis 
non or de bonis non cum testamento annexo, 
as the case may require, shall be granted, IN 
THE DISCRETION OF THE COURT, giv¬ 
ing preference, however, to the person who 
would be entitled in the order given in part 
two of this Chapter, if he shall actually ap¬ 
ply for the same. ****.” (Emphasis ours). 

4 C. J. 796, p. 2753: 

“It is a universally recognized rule that, in 
the absence of a clear abuse of discretion, 


i 


operating to the complaining party’s preju¬ 
dice, matters within the discretion of the 
Trial Court are not reviewable on appeal” 

In the footnote to the above quotation, there are 
cited cases from practically every jurisdiction 
in the United States, showing that this is a well 
settled rule. This Court in the case of Dennis V. 
Hamilton, 48 Appeals D. C. 160 at 166 has|held: 

‘'preferring to turn the case upon the Abroad 
ground of the power of the probate court to 
make the present order in the exercise of its 
general supervisory power over the adminis¬ 
tration of estates in general, a power which, 
in the absence of statutory limitation, will 
only be reviewed for abuse of discretion, a 
condition not present in this case.” j 

This question has also been before this Coprt in 
a number of cases involving other matters and in 
that connection attention is directed to the fol¬ 
lowing : 

Robinson v. Parker, 11 D. C. Appeals 182 at 
138. 

American Stove Company v. Detroit Stove 
Works, 31 Appeals D. C. 304 at 307. j 
Kinsman v. Strohm, 31 Appeals D. C. 581 at 
585. | 

In re: Mattullath, 38 Appeals D. C. 497 at 
509. | 

There is no showing in the record and there is 
no contention made in the brief filed on behalf of 
the appellant to the effect that the Trial 0ourt 
acted arbitrarily or that there was any abuse of 
the discretion vested in it. 
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It is, therefore, respectfully submitted that by 
the express terms of the statute discretion is vest¬ 
ed in the Trial Court in appointing an adminis¬ 
trator d.b.n. That this discretion was exercised 
wisely and should not now be disturbed. The 
Trial Court exercised its discretion wisely because 
of the reasons set forth in the following section. 

III. 

The Executor of the estate of Edwin A. 
Harriss, as the representative of the deceas¬ 
ed’s next of kin has all of the beneficial in¬ 
terest in the estate of Edgar Leo Harriss and 
is, therefore, entitled to appointment as ad¬ 
ministrator d.b.n. 

There is a close analogy between the provisions 
of the statutes defining who are the next of kin of 
a deceased person and those statutes defining who 
shall be given preference, subject to the discretion 
of the Court, when making appointments of ad¬ 
ministrators either in the original instance or of 
administrators d.b.n. The reason for this 
analogy is that it is well established that the right 
to administer on the estate of a decedent is con¬ 
trolled by the interest which one has in the es¬ 
tate. It would be entirely contrary to all the 
fundamental laws governing the administration 
of estates to permit a person, merely because he or 
she is a relative of the decedent, to administer the 
estate to the exclusion of those beneficially inter¬ 
ested therein. 

11 R. C. L. page 37: 
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“In its practical use in public statute^ the 
term next of kin has come to mean ordinar¬ 
ily those persons who take the personal es¬ 
tate of the deceased under the statutes of I dis- 
tribution.” j 

11 R. C. L. page 40: j 

i 

“The right to administer follows the right 
to the estate, (Quoting Bryan v. Rooks^ 25 
Ga. 622, 71 Am. Dec. 194). “The rule of 
Ecclesiastical Courts was to prefer the per¬ 
sons having the greater beneficial interest; 
and, accordingly, the Court preferred th$ ex¬ 
ecutor of the administrator who was ' sole 
next of kin at the time of the death to the 
persons who were next of kin at the time of 
the application” (Quoting Savage v. Blythe, 
2 Hag. Ecc. 150, 2 Eng. Rul. Cas. 110), 
“Where the whole interest became vested in 
persons other than the next of kin, the grant 
of administration in England was made so as 
to follow the interest, and not to the next of 
kin.” (Quoting Fielder v. Hanger, 3 Hag. 
Ecc. 769, 2 Eng. Rul. Cas. 104 and Mercer v. 
Morland, 2 Lee Ecc. 499, 2 Eng. Rul. Cas., 
107). j 

23 C. J., page 1037: I 

“The right to administer belongs usually 
to the next of kin of the decedent, that is to 
say, those persons who are entitled under! the 
statute of distributions to the decedent’s 
property, the theory of the law being that the 
right to administer should follow the inter¬ 
est or right of property in the estate. Ac¬ 
cording to some authorities mere relation¬ 
ship to the intestate is not of itself sufficient 



12 


to confer a right of administration upon a 
person who is not entitled to share in the dis¬ 
tribution of the decedent’s estate.” 

A large number of authorities are quoted to 
support the foregoing statements. The above 
quotations refer to the law primarily applicable 
in the case of an original grant of letters of ad¬ 
ministration. 

The case of the estate of Afflick reported in 3 
MacArthur’s Reports page 95, which was decided 
by the Suprerhe Court of the District of Colum¬ 
bia some time between 1877 and 1879 throws 
some light on this question. At that time the law 
regarding the appointment of administrators did 
not vest any discretion in the Court. The follow¬ 
ing are excerpts from the compiled statutes in 
force in the District of Columbia then: 

Sec. 49: “If the intestate leaves a widow 
and a child or children, administration, at 
the discretion of the Court, shall be granted 
either to the widow or child, or one of the 
children. 

Sec. 51: “If there be neither widow, nor 
child, nor grandchild, the father shall be pre¬ 
ferred.” 

Sec. 52: “If there be neither widow, nor 
child, nor grandchild, nor father, brothers 
and sisters shall be preferred, and next to 
brothers and sisters, the mother shall be pre¬ 
ferred.” 

This case held that a grandfather who had no in¬ 
terest in the. estate should be preferred in the ap¬ 
pointment of i an administrator to the exclusion 
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of the uncle who had the entire beneficial interest. 
The following quotation is from the dissenting 
opinion which is so apt that it is respectfully sub¬ 
mitted that it probably influenced the amendment 
to the statute which vested discretion in jthe 
Court: 

! 

“If the position of the counsel for Afftick 
be correct, the grandfather is entitled to ad¬ 
minister, while the uncle, the only person: in¬ 
terested in or entitled to the money, is to 
quietly stand by, await the period provided 
by law for the settlement of the estate, run 
the risk of a devastavit, and be compelled in 
the shape of a commission of not less than 
5% to pay a stranger for simply receiving 
the money from the bank and paying it oyer. 
This is too absurd, was never contemplated, 
and is not the law.” 

The question of the right of appointment as an 
administrator d.b.n. is more specifically discussed 
in 24 C. J. 1146 where the general rule is stated 
“That persons are entitled to administration de 
bonis non in the same order as they would have 
been entitled to an original grant in case of intes- 
tancy or to letters with the Will annexed in case 
there is a Will.” This paragraph goes on to say 
that “accordingly the right follows the interest in 
the estate ,” and cites cases from Georgia, Massa¬ 
chusetts, Michigan, Rhode Island, Tennessee, Vir¬ 
ginia and England to support this statement, j A 
quotation from a Tennessee case is given to the 
effect: 
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“One having an interest in the property 
or favored by those having such an interest is 
entitled to preference over next of kin hav¬ 
ing no interest” Word v. Shofner, 1 Tenn. 
Civ. A. 401. 

The balance of the paragraph above is as 
follows: 

“And next of kin are entitled to appoint¬ 
ment in case of intestacy, while the residuary 
legatee is usually preferred in case there is a 
Will, although under some circumstances a 
grant may be made to a specified legatee 
without citing the residuary legatee. In the 
case of administration granted to the surviv¬ 
ing spouse, especially when granted for his 
or her own benefit, followed by the death of 
the latter, administration de bonis non ordi¬ 
narily goes by the interest as between kin¬ 
dred of the wife and husband, and hence the 
representatives of the spouse who survived 
are as a rule preferred unless others have 
really the beneficial interest.” (Emphasis 
ours). 

In a foot-note under this paragraph, there is a 
quotation from the case of Cardale v. Harvey, 
161 Reprint 66., to the effect that “the next of kin 
entitled to administration de bonis non are those 
who were such at the death of intestate.” 

The case of Downward v. Dickinson, 10 Jur. N. 
S. 1084, holds that “where the residuary legatee 
is a bankrupt, administration de bonis non with 
the Will annexed may be granted to his assignee 
in bankruptcy.” 

The case of Isted v. Stanley, 75 Reprint 834, 
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holds that “If the executor is also residuary lega¬ 
tee and dies intestate before fully administering 
the estate, administration de bonis non will be 
granted to his personal representative, and not to 
the next of kin of the testator.” 

It will be observed that the statute authorizing 
the appointment of administrators d.b.n. vests 
discretion in the Court and it is respectfully sub¬ 
mitted that the Court in the exercise of that dis¬ 
cretion should and did appoint as administrator 
d.b.n. the person representing those who have an 
interest in the estate and not an outsider, even 
though a relative, who has no interest whatsoever 
in any of the proceeds of the estate. It would be 
unjust to allow appellant, even though she is jthe 
mother of the decedent, herein, to take over the 
administration of the estate and receive therefor 
a commission which would have to be deducted 
from the shares of those persons beneficially j in¬ 
terested in the estate. 

j 

COMMENTS ON AUTHORITIES CITED! 

BY APPELLANT. 

The excerpts from Ruling Case Law cited on 
page 3 of appellant’s brief are of such a general 
nature that they cannot possibly be of any assist¬ 
ance in deciding the question here under discus¬ 
sion. The first quotation by its terms is appli¬ 
cable only to cases where the statute does not Vest 
discretion in the Court and obviously this cannot 
have any application here. 
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The case of Williams v. Williams, 25 D. C. Ap¬ 
peals 32, has reference only to Section 276 of the 
Code which has now become Section 104 of Title 
29. This section is as follows: 

“Persons entitled to administer; surviv¬ 
ing spouse or children.—If the intestate 
leave a widow or surviving husband and a 
child or children, administration, subject to 
the discretion of the court, shall be granted 
either to the widow or surviving husband or 
to the child, or one or more of the children 
qualified to act as administrator, and further 
subject to the discretion of the court as fol¬ 
lows 

It will be observed that it applies only in cases 
where there is a spouse and a child or children 
surviving. In such a case the discretion of the 
Court is limited and it must appoint as adminis¬ 
trator either the spouse or the child. This sec¬ 
tion is not germane to this case and the state¬ 
ments of the Court are not applicable. This Court 
considered this case on two different occasions, 
the first time being reported in 24 Appeals D. C. 
214, and at page 217 of that decision the follow¬ 
ing words appear: 

“The words at the end of the Section 'And 
further subject to the discretion of the Court 
as follows’ have reference to the relations and 
conditions of persons prescribed in the suc¬ 
ceeding sections.” 

It is, therefore, apparent that this case does not 
at all support the contention of appellant but on 
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the contrary is entirely in accord with the con¬ 
tention of the appellee to the effect that the mat¬ 
ter is discretionary with the Court. j 

Because of the Maryland authorities cited in 
appellant’s brief, the following quotations are 
made from the Code of Laws of the State of Mary¬ 
land which were in effect at the time of the de¬ 
cision of the cases cited in appellant’s brief j and 
which are also in effect at the present time. The 
following quotations are from Article 93 of the 
Code of Laws of the State of Maryland: 

I 

“Sec. 18. If the intestate leave a surviv¬ 
ing husband or widow, as the case may be, 
and a child, or children, administration at the 
discretion of the court shall be granted either 
to the surviving husband or widow as the case 
may be, or child, or one of the children.’1 

“Sec. 20. If there be neither surviving 
husband nor widow, as the case may be,| nor 
child, nor grandchild, the father shall be pre¬ 
ferred.” 

“Sec. 21. If there be neither surviving 
husband nor widow as the case may be, nor 
child, nor grandchild, nor father, the mother 
shall be preferred and next to the mother 
brothers and sisters shall be preferred.” j 

j 

It should be observed that no discretion what¬ 
ever is vested in the Court. For that reason the 
Maryland cases cited in appellant’s brief have no 
application to the present case. Those cases con¬ 
strue a law which vests rights absolutely while in 
this case this Court is asked to construe a law 
which vests discretion in the Trial Court. 
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The case of Dennis v. Hamilton, 48 App. D. 
C. 160, presents a different question than the one 
here raised. That question is stated in the open¬ 
ing sentence of the opinion, as follows: 

“The sole question here presented is one 
of power in the Probate Court over the ob¬ 
jection of the surviving administrator, to ap¬ 
point an administrator to fill a vacancy caus¬ 
ed by the death of one of two administra¬ 
tors.” 

However, as stated elsewhere in this brief, this 
case is of importance in determining the discre¬ 
tionary power of the lower Court in making an 
appointment of an administrator. It is believed 
that the language already quoted in this case is 
so pertinent that we take the liberty of repeat¬ 
ing it. 


“Preferring to turn the case upon the 
broad ground of the power of the probate 
court to make the present order in the exer¬ 
cise of its general supervisory power over the 
administration of estates in general, a power 
which, in the absence of statutory limitation, 
will only be reviewed for abuse of discretion, 
a condition not present in this case.” 

It is, therefore, apparent that no authorities 
whatever have been cited by appellant in sup¬ 
port of her contention. 
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CONCLUSION. 


It is respectfully submitted that on behalf of 
appellee, it has been shown: 


the 


(1) That the appellee as the representative of 
the deceased next of kin of the decedent, Edgar 
Leo Harriss, is entitled to all of the beneficial in¬ 
terest in his estate. 


(2) That the lower Court was vested with dis¬ 
cretion in making the appointment of the admin¬ 
istrator d.b.n. of the estate of said decedent, j 

(3) That the lower Court exercised said dis¬ 
cretion wisely in appointing the representative of 
the entire beneficial interest in said estate and 
excluding a relative who had no interest whatso¬ 
ever. 


It is, therefore, respectfully submitted that! the 
decree of the Court below is just and should be 
affirmed. 


Respectfully submitted, 

Brainard H. Warner, Jr., 
Geo. C. Ober, Jr., j 

Joseph C. Fehr, j 

Attorneys for Appellee. 
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